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IN THE SUPREME COURT
of the

S'TATE OF UTAH
D.A.V. CHAPTER NO. 6; AMERICAN
LEGION POST 60; THE KENT CLUB;
THE M. & B. CLUB, INC.; D.A.V.
CHAPTER NO. 11; CLUB LAUREE,
all non-profit corporations,
Plaintiffs,

No. 8341

-vs.SECRETARY OF STATE OF THE
STATE OF UTAH; LAMONT F.
TORONTO, duly elected official to the
above office,
Defendants.

PLAINTIFFS' BRIEF

STATEMENT OF THE CA:SE
This is an original proceeding to enjoin the Secretary of State from proceeding under Section 16-6-13,
Utah Code Annotated, 1953, as amended by the laws of
Utah, 1955, adding Sections 16-6-13.1, 16-6-13.2 and 166-13.3, which law is known as H. B. 16, and reads as
follows:
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"AN ACT AMENDING SECTION 16-6-13,
UTAH CODE ANNOTATED 1953, AND ENACTING NEW SECTIONS TO BE I{NOWN
AS 16-6-13.1, 16-6-13.2 and 16-6-13.3, UTAH
CODE ANNOTATED 1953, RELATING TO
SOCIAL CLUBS AND RECREATIONAL,
ATHLETIC, OR KINDRED ASSOCIATIONS
INCORPORATED AS NON-PROFIT CORPORATIONS; PROVIDING FOR REVOCATION OF THE CHARTERS OF SUCH CORPORATIONS, AFTER HEARING, FOR FAILURE TO MAINTAIN AND CONTINUALLY
MAKE AVAILABLE A RECORD OF MEMBERSHIP; FOR ANY VIOLATION OF THE
LIQUOR CONTROL LAWS; FOR F~ILURE
TO FILE AND :MAINTAIN A BOND WITH
THE SECRETARY OF STATE; AND REQUIRING THE CONTINUAL AMAINTENANCE OF A RECORD OF MEMBERSIDP
AND THE FILING OF A BOND: PROVIDING
THAT THE LOCKER SYSTE~1 FOR THE
STORAGE AND SERVING OF LIQUOR
SHALL BE LEGAL ONLY WHEN OPERATED BY A NON-PROFIT CORPORATION.
"Be it enacted by the Legislature of the State
of Utah:
"Section 1. Sec. 16-6-13, Utah Code Annotated, 1953, is amended to read: 16-6-13. The
secretary of state shall require proof from any
social club, recreational or athletic association,
or kindred association, incorporating under the
provisions of this chapter, that such club or association is a bona fide club or association, the
object of which is not for pecuniary profit; that
it is organized with actual participating members, a record of which membership will be conSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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tinually maintained and available to the secretary of state; and that it will not be used for
permitting gambling or any other violation of
law or ordinance. The secretary of state shall
hold a hearing, after notice, for purposes of determining whether a club or association incorporating or operating under this chapter is organized
or operating in accordance with the law. Notice
shall be sufficient if sent by registered mail to the
principal place of business or to any of the officers of such club or association. If it is shown
after a hearing that any such club or association
(1) was actually organized for pecuniary profit,
(2) was used for gambling or other purposes in
violation of any law or ordinance including, but
not limited to, violation of the liquor control act,
as amended, (3) has failed to maintain or make
available to the secretary of state a record of its
membership, or (4) has failed to procure and file
with the secretary of state, within the time herein
prescribed, and maintained in good standing a
bond as herein provided or has failed to file
and/ or keep on record with the secretary of state
a copy of its constitution, by-laws and house
rules which must be in conformity with the requirements of this chapter, or has failed to conform to or abide by such constitution and bylaws and house rules, the secretary of state shall
revoke the charter of such corporation.
"Section 2. Sec. 16-6-13.1 Utah Code Annotated 1953, is enacted to read:
"16-6-13.1. Every social club, recreational
or athletic association, or kindred association,
heretofore incorporated or to be incorporated
under the provisions of this chapter, which now
maintains or intends to maintain premises upon
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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which liquor is or will be stored or consumed
must procure and file with the secretary of state,
and maintain thereafter, a good and sufficient
bond in the amount of $5,000 with corporate surety or two personal sureties, approved by the secretary of state, which approval shall be given
after such club or association has satisfied the
secretary of state that each surety has assets
within the state of Utah valued at not less than
twice the amount of the said bond and is otherwise a good and secure surety for the sum of
$5,000.00. Said bond shall be substantially as in
the following form, to wit:
"KNOW ALL MEN BY THESE PRESENTS
"That AB, a non-profit corporation of the
State of Utah, as principal, and CD, as surety,
are held and firmly bound unto the State of Utah
in the sum of $5,000, for which payment well and
truly to be made we hereby bind ourselves, and
our representatives, assigns and successors, firmly by these presents.
"Dated this -------------------------------------------- day of
----------------------------, 19____________ ,
"The condition of this obligation is such that
whereas the above bounden AB is incorporated
as a non-profit corporation under the laws of the
State of Utah.
"Now if the said AB, its officers and employees shall faithfully comply with the laws of
the State of Utah in the conduct of said AB's
affairs and activities then this bond shall be void,
but if the charter of said AB is finally revoked
pursuant to the terms of this chapter, then this
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bond shall be in force and payable to the Treasurer of the State of Utah for deposit in the general fund.
"Each club or association, which is required
by this chapter to file said $5,000 bond shall also
submit a copy of its constitution, by-laws and
house rules to the Secretary of State, and each
such club or association shall abide by and conform to said constitutwn, by-laws and house rules.
A copy of such constitution, by-laws and house
rules and any amendments thereto shall be kept
on file with the Secretary of State at all times.
The constitution, by-laws and/or house rules shall
provide among other things :
"1. That all classifications of members must
be admitted only on written application and only
after investigation and approval by governing
body. Such admissions must be duly recorded in
the official minutes of a regular meeting of the
governing body.
''2. Standard of eligibility for members.
"3. Limitation on the number of members
consistent with the nature and purpose of the
association.
"4. Reasonable initiation fees and dues consistent with the nature and purpose of the club
or association.
"5. The period for which dues shall be paid
and the date upon which such period shall expire.
"6. Reasonable regulations for the dropping
of members for the non-payment of dues or for
other causes.
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"7. Strict regulations for the government of
association or club rooms and quarters generally
consistent with the nature and character of the
association or club.
"8. That rooms and quarters must be under
the supervision of a 1nanager or house committee, who shall be appointed by the governing body
of the association or club.
"9. Provisions for visitors and for the issuance and use of guest cards, which shall be issued for a period of not to exceed two weeks. A
record of the issuance of each such card shall be
maintained and available for inspection by the
secretary of state at all times.
'' 10. That the sale of food and beverages by
any such club or association must be conducted
by the club or association itself and in its own
right and not upon any concession basis either
to any member of the club or association or to
any thirtd party.
"11. That no member, officer, agent or employee of any such club or association shall be
paid or directly or indirectly receive, in the form
of salary or otherwise, any revenue from the
operation of the club or association beyond the
amount of such reasonable compensation as may
be fixed or voted by the proper authorities and
in accordance with the constitution and by-laws
of the club or association.
"12. That said club or association shall not
engage in any public solication or public advertising of open house activities, banquets, cocktail hours or similar functions.
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"13. That all property of said club or association shall be~ong to all the members thereof
in common.
"14. That each club or association shall, in
its own name, own or lease premises suitable for
its activities. If leased premises are occupied by
said club or association the lease must be for at
least a twelve month period. A copy of the lease
shall be filed with the secretary of state.
"All social clubs, recreational or athletic associations or kindred associations organized pursuant to this chapter and which shall have procured and filed said $5,000.00 bond as required
by Section 16-6-13.1, and which have on file with
the secretary of state a copy of their constitution,
by-laws and house rules, and which are abiding
by same, may hold a United States Retail malt
liquor revenue stamp and at the same time permit
members to have, hold, store or possess liquor in
or on premises described in such stamp.
"The so-called "locker system" for the storage and serving of intoxicating liquors shall be
legal in this state only when operated by a nonprofit corporation in compliance with the terms
and provisions of this chapter.
"Section 3. Sec. 16-6-13.2 Utah Code Annotated 1953, is enacted to read :
"16-6-13.2. All existing social clubs, recreational or athletic associations or kindred associations, incorporated under the provisions of this
chapter shall have thirty days after the effective
date of this act to comply with the terms hereof.
"Section 4. Sec. 16-6-13.3 Utah Code Annotated 1953, is enacted to read:
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"16-6-13.3. All statues or parts thereof inconsistent herewith are hereby repealed. If any
section or provision of this act shall be declared
invalid by any court of competent jurisdiction,
the remainder of the act shall not be affected
thereby.

"Section 5. This act shall take effect upon
approval."
On the 4th day of ApriL 1955, plaintiffs filed the
following petition for extraordinary writ:

"I.
"That the plaintiffs herein and all of them
are non-profit corporations of the State of Utah
formed and existing under and by virtue of Title
16, Chapter 6, U. C. A. 1953, having been duly
chartered by the State of Utah under charter
issuing from the Office of the Secretary of State,
at the present time and at all times set forth herein and applicable hereto.
"II.
''That at the present time the plaintiffs here:..
in are all in possession of properties maintained
as meeting places under a lease or rental basis,
and further as social and recreational gathering
places, and in the case of D.A.V. Chapter No. 6
and American Legion Post 60 and D.A.V. Chapter
No. 11 as headquarters for their veterans' service projects as set out in their national constitution.
"III.
"That said non-profit corporations and all
of them have been existing and maintained under
Title 16, Chapter 6, U.C.A. 1953, as set forth
prior to the legislative amendments thereof pasSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

sed by the 1955 Utah State Legislature, and signed
into law by the Governor of the State of Utah on
the 4th day of March, 1955, entitled as H. B. 16,
a bill amending Section 16-6-13. U.C.A. 1953, and
adding sections 16-6-13.1, 16-6-13.2, 16-6-13.3, a
copy of said bill being hereto attached and incorporated herein by reference.

"IV.
"That the requirements of said legislation
as to the above plaintiffs and certain other nonprofit corporations of the State of Utah, are unreasonable, oppressive and discriminatory; that
this group of non-profit corporations is only a
portion of the corporations of that type provided
for and now existing by virtue of Title 16, Chapter
6, U.C.A., 1953, and that compliance with said
legislation will cause to these plaintiffs irreparable injury, together with imposing upon them a
duty over and above that of other classifications
of non-profit corporatiOns, exposing them to liabilities over and above those imposed on other
non-profit corporations for various acts and omissions and constituting an additional penalty
over and above the penal laws of the State of Utah
which is not imposed on other members of the
non-profit corporation groups duly chartered by
the State of Utah nor upon corporations, partnerships or other entities under the laws of the State
of Utah.

"V.
"That the office of the Secretary of State and
Lamont F. Toronto as the duly elected Secretary
of State are required by said legislation to exact
certain compliances with the above set forth legislation by category of said non-profit corporaSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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tions as set forth in said legislation, and that said
requirements, including holding of hearings as to
revocation of charter, requiring of the filing of a
bond and requiring p~_·oduction and filing of constitutions, by-laws, me1nbership lists, leases and
other documents are above and beyond the jurisdiction of the Secretary of State. In Article VII,
Section 16, of the Utah State Constitution, entitled 67-2-2, U.C.A. 1953, setting forth the duties
of the Secretary of State and all such duties being
of a ministerial or other than a judicial or quasijudicial nature, the only authority in the Secretary of State to hold such hearings or require
production and approval of such documents being
Title 16, Chapter 6, Section 13, and said act being
unconstitutional on its face and repugnant to the
Constitution of the United 'States of America
and the Constitution of the State of Utah, in the
following particulars :
"A. Said legislation is invalid and void as
being distinctly repugnant to Article VI, Section
23, of the Utah Constitution in that said act or
bill contains more than one subject, both in its
heading or naming clause, and in the body thereof, to-wit:
"(1) R.egulation and control of social clubs
and recreational, athletic or kindred associations,
incorporated as non-profit clubs (amending Title
16, Chapter 6-13, U.C.A. 1953).
"(2) Amending the Utah Liquor Control Act
(Title 38, U.C.A. 1953) by providing in the heading "providing that the liquor locker system for
the storage and serving of liquor shall be legal
only when operated by a non-profit corporation",
said liquor locker system having never heretofore been validated by the Utah Liquor Control
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Act and said provision amending said Utah Liquor
Act and more particularly Sections 7 and 8 of
said Title 32 and 32-7-3 on a discriminatory basis
being repugnant to Article 1, Section 24 of the
Utah Constitution and the XIV Amendment, Section 1 of the United States Constitution.
"B. That said act is in contravention to Article 1, Section 24 of the Constitution of the State
of Utah, and XIV Section 1 of the United States
Constitution in that said legislation denies plaintiffs herein, together with like associations and
clubs incorporated as non-profit corporations
under the laws of the State of Utah, an equal
operation and protection of the laws in that Title
16-6-13.1 requires a $5,000.00 bond of any club
"which now maintains or intends to maintain liquor on its premises", and further requires additional filing with the Secretary of State of various documents. Neither said bond nor the filing
of said additional documents being required of
non-profit corporations of different categories.
"C. 'Said legislation is invalid under Article
XIV, Section 1 of the United States in that it is
uncertain and ambiguous and incapable of enforcement, and more particularly as follows:
"(1) Under Title 16-6-13.1, Paragraph 5 (3)
sets up limitations on the number of members
consistent with the nature and purpose of the
club; Paragraph 5 (4) sets up reasonable initiation fees and dues consistent with the nature and
purpose of the club or association; said paragraph 6 requires reasonable regulations for the
dropping of members for the non-payment of
dues or for other causes; Sub. (7) requires strict
regulations for the government of association or
club rooms and quarters generally consistent with
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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the nature and character of the association or
club. The words "reasonable initiation fees" in
sub-paragraph 4, ''reasonable regulations" in subparagraph 6, "limitation on the number" in subparagraph 3, and "strict regulations" in subparagraph 7, are indefinite and subject to variation in the minds of the person or board required
to determine them and are a violation of Article
XIV, Section 1 of the United States Constitution.
"D. That said legislation is invalid under
Article V of the Constitution of the State of Utah
entitled "Distribution of Powers" as delegating
to the Secretary of States judicial or quasijudicial acts, requiring said Secretary of States to
use discretion in determining whether there has
been a violation such as would revoke a corporate
charter and, in addition thereto, adjudge a forfeiture of a $5,000.00 bond without due process
of law. Article VII, Section 16, and ·Title 67-2-2,
U.C.A. 1953, setting forth the duties of the Secretary of State and all such duties being of a ministerial rather than a judicial or quasi-judicial
nature.
"E. That said legislation is in violation of
Article 1, Section 18 of the Constitution of the
'State of Utah in that it impairs the obligation of
contracts both now existing and future, and valid
except for the denial for right to contract under
Title 16-6-13.1 and more particularly under subsections 10 and 14 thereof, and destroys the validity of present contracts to which the plaintiffs
and all of them are presently subject to with regard to said sub-paragraphs. That the plaintiffs
herein, and all of them presently holding property
under lease or rental with contracts now in effect
are not applicable to said sub-section 14, and that
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certain of the plaintiffs now are under contracts
for concessions for food or otherwise, will be invalidated by this legislation to the damage of
said plaintiffs.
"F. Said legislation violates Article I, Section 9 of the Utah St:1te Constitution by providing for an unreasonable and excessive fine by
forfeiture of bond without due process of law for
violations set forth with penalties and fines provided in the Utah Penal Code and under the Utah
Liquor Control Act, Title 32, U.C.A. 1953, and
providing the plaintiffs herein with no remedy
therefor.
"G. That said legislation violates Article
XIV, Section 1, of the United States Constitution, being ambiguous and uncertain and that it
purports to set up a locker system available for
non-profit corporations complying with Chapter
16-6-13, 13.1, 13.2, and 13.3 and fails to define or
set forth what a locker system is, how it may be
operated, and in the body of the same act provides for revocation of charter and forfeiture
of bond for any violation of the laws of the State
of Utah, which laws, and more particularly Title
32, Chapters 7 and 8, make possession of liquors
for sale a misdemeanor and sale is defined under
Title 32 as delivering to or giving gratituously.
''H. That said act, and more particularly
Sections 2 and 3 thereof, are invalid as being
directly repugnant to Title 32-1-8, wherein the
power to promulgate and to enforce regulation
of all liquor laws within the State is specifically
granted to the Utah Liquor Control Commission.
"I. Said legislation is invalid as being in violation of Article I, Section 23, of the Constitution
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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of the State of Utah in that it grants to certain
non-profit corporations privileges and immunities denied to other entities within the State.

"J. The act is discriminatory and a violation
of Article I, Section 24, Utah Constitution, in that
it purports to repeal portions of Title 32, U.C.A.
1953, with relation to certain entities and not to
others.
"K. That said legislation is in violation of
Article V, 'Section 26, sub-section 16, in that it
grants to an individual association or club privileges and immunities not granted to other entities of the State.

"VI.
"That the above constitutional discrepancies
create an impossibility for the duly organized
plaintiffs associations to operate; that by the
provisions of said law plaintiffs, together with
others in the same category or classification or
corporations, are required on or before the 4th
day of April, 1955, to comply with the requirements of said legislation; that said compliance
is impossible due to the fact that bonds are not
forthcoming because of the uncertain nature of
the legislation and the excessive amount of the
penalty upon revocation of charter upon the whim
or arbitrary decision of the defendants herein
with no remedy provided therefor. That in addition thereto the question of whether the legislation being contested repeals various parts of
Title 32, U.C.A. 1953, leaves plaintiffs in continual jeopardy as to revocation of charter due
to the uncertainty of the status of the law.
"The revocation of said charter due to failure to comply with the requirements of the conSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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tested act will cause the plaintiffs and each of
them irreparable harm for which there is no plain,
speedy or adequate remedy at law provided.
"WHEREFORE, plaintiffs and each of them
petition this Court to issue its extraordinary writ
enjoining and prohibiting the office of the Secretary of State and Lamont F. Toronto as the duly
elected Secretary of State from requiring provision of bonds as set forth in said legislation,
production of documents as required by said legislation including leases, membership lists, constitutions, by-laws or any documents whatever,
and from conducting hearings as set forth in Title
16-3-13.1 until such time as a full hearing may be
had regarding the constitutionality and valdity of
the legislation in question and to a proper judicial determination as to the jurisdiction of the
Secretary of State in these matters and judicial
determination as to whether said act is unconstitutional in whole or in part, and if constitutional which, if any, of the sections providing regulation and penalty of the Utah Liquor Control
Act and Utah Penal Code are repealed thereby.
''Further ·ordering that copies of said writ
be served forthwith upon the defendants herein
and setting a time for a hearing of the matters
in this petition set forth."
On the same day, this court issued its alternative
writ. The portion of the writ germane to this case is
as follows:
"IT IS HEREBY ORDERED that the defendants, Secretary of State of the State of Utah
and Lamont F. Toronto as duly elected Secretary
of State, desist and refrain from any further
proceedings in said action specified in said petiSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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tion until the further order of this court thereon,
and to show cause before the above entitled court
on the 14;th day of April, 1955·, why the said defendant should not be absolutely restrained from
any further proceedings in such action or matter."
The defendants in answer filed their motion to dismiss as follows:
"Comes now the Secretary of State of the
State of Utah, Lamont F. Toronto, defendant,
and makes motion that the alternative extraordinary writ granted plaintiffs by this Honorable
Court be dismissed with prejudice to the plaintiffs".
ARGUMENT
POINT

1.

THE ACT IS UNCONSTITUTIONAL, BEING IN VIOLATION OF ARTICLE VI, SECTION 23, OF THE CONSTITUTION OF UTAH.

Article VI, Section 23, Constitution of Utah:
"Except general appropriation bills, and bills
for the codification and general revision of laws,
no bill shall be passed containing more than one
subject, which shall be clearly expressed in its
title".
The title of the bill expressly provides for amendment of Section 16-6-13, Utah Code Annotated, 1953, and
the addition of Sections 16-6-13.1, 16-6-13.2 and 16-613.3. The title indicates that the act deals with the regulation and control, revocation of charters, etc., of soSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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cial clubs incorporated as non-profit corporations. The
concluding phrase of the title reads, "providing that the
locker system for the storage and serving of liquor shall
be legal only when operated by a non-profit corporation".
The plaintiffs contend the title definitely contains
two distinct subjects which are not germane nor related
to each other, to-wit: (1) The regulation of the social
clubs incorporated into non-profit corporations, and (2)
the amendment of certain sections of Title 32, Utah Code
Annotated, 1953, the Liquor Control Act.
H. B. 16 itself contains two subjects within the meaning of the constitutional provision.
Section 1 of the bill amended. Section 16-6-13, Utah
Code Annotated, 1953, in certain particulars. This section now requires a record of membership of social clubs
to be continually maintained and available to the Secretary of State, and it provides that the Secretary of State
hold hearings to determine whether a club was incorporated or operated according to law, and also provides
some additional grounds for forfeiture of the charter.
Section 2 of the bill created Section 16-6-13.1, which
provides that a bond of $5,000.00 must be furnished by
clubs maintaining premises upon which liquor is stored
or consumed, and also provides for the forfeiture of the
bond in case of the revocation of the charter. The above
section also provides for fourteen different directives
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regarding the constitution, the by-laws, and house rules
of the social clubs. It also provides that the social clubs
furnishing and filing the $5,000.00 bond and having on
file with the Secretary of State a copy of their constitutions, by-laws and house rules may hold a United
States retail malt liquor revenue stamp, and at the same
time permit members to have, hold, store or possess liquor in or on the premises described in such stamp.
This section also goes on to say that the so-called "locker
system" for the storage and serving of intoxicating liquor shall be legal in this State only when operated by
a non-profit corporation in compliance with the terms
and provisions of this chapter.
Section 4 of the bill, 16-6-13.3, provides that all statutes, or parts thereof, inconsistent 'herewith are hereby
repealed, and it also contained the saving clause providing that if any section or provision be declared invalid
that the remainder of the act shall not be affected thereby.
The law definitely contains two subjects:
1. Regulation of social clubs incorporated as nonprofit corporations;
2. Repeal or amendment of the following sections
of the Utah Liquor Control Act:
"32-7-3.
PREMISES DESCRIBED IN
F'EDERAL STAMP. - It shall be unlawful for
any person, not acting for or licensed by the commission, who holds a stamp issued by the bure,au
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

19
of internal revenue of the United States as a retail liquor dealer or as a retail dealer in fermented malt liquor, to have, hold, store or possess
or permit other persons to have, hold, store or
possess liquor in or on premises described in such
stamp while such stamp remains in effect.
"32-1-8. SUBJECTS OF REGULATION.
-Without limiting the generality of the provisions contained in section 32-1-7 it is declared
that the powers of the commission to make regulations in the manner set out in the said section
shall extend to and include the following:

"* * * *
"(p) Supervising the distribution of supplies
and the manner in which liquor may be kept and
stored".
Regulation of social clubs and modifications of the
Liquor Control Act are not r~lated, and should not be
included in one bill. If the bill contains two separate
subjects, both of which are expressed in its title, the entire act must fall.
Elder v. Edwards, 34 U.13, 95 P. 367;
Riggins v. District Court of Salt Lake County, 89
U. 183, 51 P. (2) 645.

There can be no argument that H. B. 16 was a bill
amending and adding to the 1953 law dealing with social
clubs. Therefore, if plaintiffs' contention should be held
to be untenable as to the title, then there is no question
but that the body of the bill contains two subjects, as
above stated.
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Riggins ,et al. v. District Court of Salt Lake County,
supra, is authority for the rule:
"Act which contains two or n1ore subjects,
only one of which is expressed in its title, is void
only as to subject not included in title, under
constitutional requirement that subject-matter of
statute be clearly expressed in its title."
If the amendment of the liquor law was not clearly
expressed in the title of the bill, then, of course, those
por6ons of the bill relating to the Liquor Control Act
would be invalid, such as that portion of subdivision 14
of Section 16-6-13.1 which provides that the social clubs
and associations shall have filed the bond and give the
Secretary of State a copy of their constitution, by-laws
and house rules and are abiding ·by the same, may hold a
United States retail malt liquor revenue stamp, and at
the same time permit members to have stored or possess
liquor on the premises, and the last paragraph which
makes the "locker system" legal in this State only when
operated by a non-profit corporation in compliance with
the terms of the chapter.
"If there are severable parts in an act one or
more of which are not clearly expressed in the
title, and where the act would be complete and
capable of being enforced with such provision or
provisions eliminated, only those parts are void
which are not so expressed in the title." State v.
Barlow, 107 U. 292, 153 P. (2) 647.
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POINT

2.

THE ACT IS UNCONSTITUTIONAL, BEING IN VIOLATION OF ARTICLE I, SECTION 24, AND ARTICLE VI,
SECTION 26, SUBDIVISION 16, OF THE ·CONSTITUTION
OF UTAH, AND SECTION 1 OF THE 14TH AMENDMENT
TO THE CONSTITUTION OF THE UNITED STATES.

Article I, Section 24, Constitution of Utah:
"All laws of a general nature shall have uniform operation."
Article VI, Section 26, subdivision 16, Constitution
of Utah:
"The Legislature is prohibited from enacting
any private or special laws in the following cases:

"* * *
''16. Granting to an individual, association
or corporation any privilege, immunity or franchise."
Amendment XIV to the Constitution of the United
States:
"Section 1. * * * * No State shall make or
enforce any law which shall abridge the privileges
or immunities of citizens of the United States;
nor shall any State deprive any person of life,
liberty, or property, without due process of law;
nor deny to any person within its jurisdiction the
equal protection of the laws.''
H.B. 16 is discriminatory. It is not uniform and cannot have uniform operation. It bes'tows on certain nonprofit corporations special privileges and immunities.
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This discriminatory law grants special privilege to
clubs, and then only to some of the clubs, that have satisfied the Secretary of State that they have complied with
the fourteen rules and regulations set out in Seetion 166-13.1 of the bill, and in addition to that filed a $5,000.00
bond with the Secretary of State, which bond may be
forfeited at the whim of the 'Secretary of State for failure to comply with any of the many rules and regulations
set out in the bill. Only those clubs whose members have
been admitted upon written application and after investigation and approval by the governing body, only those
whose rooms and quarters are under the supervision of
a manager or house committee who shall be appointed by
the governing body, only those that sell food and beverages themselves in their own right and not upon any
concession basis, only those clubs whose members own
all the property in eommon, only those who in their own
name own or lea~e premises suitable for their activities,
and, if leased, only those that have a lease for at least
a 12-month period, and only those that can file a $5,000.00
bond, are privileged to store their liquor and consume it
at their clubs. All other dub~ that are unable to satisfy
the Secretary of State, either as to their noble purposes
and honest intentions, or are not sufficiently affluent to
furnish a $5,000.00 bond (which may be forfeited upon
the whim of the Secretary of State) cannot enjoy the
privilege of serving and consuming liquor in their club
rooms. It is only the clubs that own their own premises
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and have accumulated through the years a long membership list and some property that are able to comply with
this act.
Perhaps the most vicious part of this act is that in
a capricious and arbitrary manner it bestows upon members of a certain class of clubs the privilege to consume
their liquor in a manner that is denied the rest of the
public. This law permits liquor over the bar on one side
of the tracks and prohibits it on the other.
Sta.te v. Holtgreve, 58 U. 563, 200 P. 894, 26 ALR
696.
The above case deals with trading stamps. The case
held that a statute imposing a tax upon the use of trading
stamps purchased from others, while permitting a merchant to issue them without tax when he furnishes them
himself, is void as denying the equal protection of the
law.

Broadbent v. Gibson, 105 U. 53, 140 P. (2) 939', 946:
"The exceptions in the Utah Sunday closing
statutes are so broad that they in effect change
the nature of this act from a general closing law,
with exceptions, to a law aimed, without sufficient
legal reason, at certain classes of businesses with
a general exception to other classes which in effect is a grant of a special privilege to the excepted class while without legal excuse denying
them to others."
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See also: Gronlwnd v. Salt Lake City, 113 U. 284, 194
P (2) 464; Americar;~ Jurisprudence, Vol. 12, page 144,
sections 478 and 479.
The latest Utah decision concerning general operation of the laws and laws of a general nature is Abrahamsen v. Board of Review, Industrial Commission (Sup..
Ct. Utah, April27, 1955), 283 P. (2) 213, calling attention
particularly to Paragraph (1) at page 215:
"General laws or laws of a general nature,
or dealing with a specified subject, must, under
our Constitution, have a uniform operation; but
such provision does not prevent reasonable classification by the legislature, nor does it require that
statutes be universal in their application or their
result, or that they operate uniformly with respect to persons or things which are in fact different.
"The only question before us is whether or
not the purposes of the Act are reasonably served
by the distinction between individuals in the same
work for the san1e employer drawn by Test (C)."
POINT

3.

THE LEGISLATION IS INVALID UNDER THE 14TH
AMENDMENT, SECTION 1, TO THE CONSTITUTION OF
THE UNITED STATES, IN THAT IT IS UNCERTAIN,
AMBIGUOUS AND INCAPABLE OF ENFORCEMENT.

Subsection 1 under Section 16-6-13.1, subparagraph
3, sets up limitations on number of members consistent
with the nature and purpose of the club. Pargaraph 5
under subparagraph 4 provides for rteasonable initiation
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

25
fees and dues consistent with the nature and purpose of
the club or association. Paragraph 6 requires reaso%able
regt(;lations for the dropping of members for non-payment of dues or other causes. Subparagraph 7 requires
strict regulations for the governing of the association
or clubrooms or quarters generally consist,ent with the
nature or purpose of the club or association.

The words, "reasonable initiation fees" in subparagraph 4, "reasonable regulations" in subpar>Ugraph 6,
"limitation on the number consistent with" in subparagraph 3, "strict regulations," in subparagraph 7, are indefinite and subject to variation in the minds of the
persons or board required to determine them, and in
violation of the 14th amendment, section 1, to the Constitution of the United States.
It is the plaintiffs' contention that the words above
set forth in quotations and those italicized are such that
the legislative intent is vague and ambiguous, leaving it
to a court, or in this case to an administrative official,
the Secretary· of State, to determine and rule upon what
"reasonable regulations" are, what "strict regulations"

constitute, what "reasonable limitation of number'' constitutes.
The Supreme Court of this State in the case of Stat.e
v. Musser, .et al., ______ U. ______ , 223 P (2) 193, held the statute
thereunder, Utah Code Annotated, 1943, Section 103-11-1
(5) as void for vagueness and uncertainty under the 14th
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amendment to the Constitution of the United States.
That statute denounces as criminal offense for two or
more persons to "conspire to commit any ·act injurious
to public morals," thus leaving to a court or a finder of
fact to determine what act was or is injurious to public
morals. Here we have the same problem with reference
to Section 16-6-13.1 enacted by the 1955 legislature, and
more particularly those portions set out above and
italicized. They leave to the determination of the Secretary of State that which is the duty of the Utah legislature to set forth. To quote Mr. Justice Jackson in Musser et al. v. State of Uta.h, 333 U.S. 95, 68 Sup. Ct. 397,
92 L. ed. 562:
"Legislation may run afoul of the due process
clause because it fails to give adequate guidance
to those who would be law-rubiding to advise defendants of the naturB of the offense with which
they ·are charged or to guide courts in trying those
who are accused,"
and quoting this court in State v. Musser, supra,
"There are situations when conspiracies to
teach certain tenets and beliefs might seem inimical to public morals by some jurists and by some
jurors, and yet not be defined by the legislature.
* * * The teaching of eard playing might be considered by some as being in that category, although the legislature may not have made such
teaching a crime. It is in this aspect that subsection 5 becomes vague and wandering and has no
limits. The courts and jury might determine that
certain teachings offend against public morals,
yet the parties doing the teaching might be ad-
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vised by statute or otherwise that they were committing the crime. The standards for an offense
would thus be fixed by those who heard the evidence and not by the legislature, whose duty it is
to define the crime with some degree of particularity."
The instant legislation goes even farther than the
Musser case. First, the applicants for a charter must
determine what are strict regulations, reasonable regulations, etc. The idea of what is strict, reasonable or consistent may and probably will vary with each appli0ant.
And second, upon receipt of the application, the Secretary of State, or his deputy, passes upon the question of
whether or not the regulations are strict, reasonable or
consistent. This opinion also may vary with every Secretary of State and every deputy in the Secretary's office.
The plaintiffs concede that had the legislature delegated the power to the Secretary of State to promulgate
regulations as to what was reasonable, number of members, reasonable initiation fees, a strict regulation or a
reasonable regulation, the question would be entirely
different. We would then have the same situation as in
the State Board of Health and the Utah State Liquor
Commission, which have delegated to them by the legislature the power to make and publish certain rules and
regulations, thereby setting up a criterion. Also, the
legislature could have set out in the law itself the rules
and regulations required, and the method of de'termining
reasonability or strictness. But in this law, the type of
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rule or regulation is left to the incorporators, with the
implied approv~al of the Secretary of State. If the Secretary of State had been given the power to set up and publish the standards, there would be a guide for incorporators to follow, and if the rules set forth by the Secretary were unreasonable, recourse could be had to the
court, or the incorporators could wait until a more broadminded Secretary of State took office and saw fit to
revise them. Under that procedure, at least there would
be less uncertainty.
F'urther, there is no appellate body to determine the
discretion of the Secretary of State in finding such regulations reasonable, strict, and co"YYASiS'tent.
Quoting further from this court in State v. Musser,
supra,
"In the final analysis, each individual ha;s
his own moral codes, private and public, and what
acts might be considered as injurious to public
morals are as numerous as the opinions of men."
Thus, determinations upon individual attempts to
comply with regulations such as those set out in the
legislation here being contested may vary as many times
as there are applications or with each change of administr~ative

officials, giving no certainty, no measure of

strictness, reasonableness or consistency in the regulations required and upon which maintaining charters depend.
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Also, in the case of City of Price v. James, et al., 113
U. 89, 191 P. (2) 606, a city ordinance was struck down on
the ground it was violative of the 14th amendment as
being vague and uncertain. That ordinance provided the
right to the people of that city ''to be secure in their persons, houses and homes," and was struck down on the
ground of vagueness and uncertainty, even though the
words used in the ordinance came directly from the Constitution. Such terms have been construed many times
by the courts of this nation. Quoting again from Mu.ss~er
l·.

State, supra,

"We were of the opinion under the decision
in Musser v. State that that ordinance was void
on account of vagueness and uncertainty. That
ordinance was void on that account in view of
the many judicial constructions which have been
placed upon those words. Certainly in the absence of any judicial construction in the words
of this statute, which are equally vague and uncertain, they are not justified in the absence of
some historical basis herein, therefore, in limiting the statute by construction."
It is the contention of the plaintiffs in the instant
matter that those sections requiring reasonable regulations, strict regulations, limitations consistent with, as
set out in H.B. 16, are void for vagueness, uncertainty,
and incapability of enforcement.
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PoiNT

4.

THE BILL IS UNCONSTITUTIONAL UNDER ARTICLE
V OF THE ·CONSTITUTION OF THE STATE OF UTAH AS
BEING AN INVALID DELEGATION OF A JUDICIAL FUNCTION.

Article V, Section 1, Constitution of Utah:
"The powers of the government of the State
of Utah shall be divided into three distinct departments, the Legislative, the Executive, and the
Judicial; and no person charged with the exercise
of powers properly belonging to one of these departments, shall exercise any functions appertaining to either of the others, except in the cases
herein expressly directed or permitted."
Article VIII, Section 1, Constitution of Utah:
"The Judicial power of the 'State shall be
vested in the Senate sitting as a court of impeachment, in a Supreme Court, in district courts, in
justices of the peace, and such other courts inferior to the Supreme Court as may be established
by law."
Article VII, Section 16, Constitution of Utah:
"The Secretary of State shall keep a record
of the official acts of the Legislature and Executive Department of the State, and, when required,
shall lay the same ·and all matters relative thereto before either branch of the Legislature, and
shall perform such other duties as may be provided by law."
The statutory powers and duties of the Secretary
of State are set forth in detail in Section 67-2-1, et seq.,
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Utah Code Annotated, 1953. All powers thereunder are
administrative and ministerial. With respect to those
powers, the case of Rixford v. Jordan, 214 Calif. 546, 6
P. (2) 959, a California case, under a statute similar
to our own, holds :
"Secretary of State is a ministerial officer;
statute which prescribes his duties does not purport to give him such discretionary powers as reposed in superintendents of bank's or commissioners of corporations respectively who are selected
because of their special skill, training and knowledge, currency problems and corporation law;
nor is the Secretary of State clothed with powers
of a court of equity, nor could he decide the issue
whether or not proposed domestic corporation
would become unfair competitor in trade and
foreign corporations which oppose filing of petitioner's articles of incorporation."
It will be noted by a review of the constitutional and

code provisions for the Secretary of 'State that the duties
contemplated by the legislature and the drafters of the
Constitution for that office are merely ministerial. In
Section 16-2-11, Utah Code Annotated, 1953, setting forth
the duties of the Secretary of State with reference to
formation of corporations for pecuniary profit making
the Secretary's duty merely ministerial, to-wit, receiving
fees, filing and issuing charters. In fact, the requisite
papers for issuance of a charter are filed initially with
the county wherein the corporation is incorporated, with
only a copy thereof being transmitted to the Secretary
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of State, who must issue a charter upon the payment of
proper fees. There is no discretion intended nor required
of the Secretary of State with regard thereto.
Again, at Section 16-6-4, Utah Code Annotated, 1953,
it is provided:
"Affidavit Constitutes Articles-Filing and
Recording. Such affidavits shall constitute the
articles of incorporation of such society or association and shall be filed and recorded in the manner provided for the filing and recording of articles of incorporation for corporations for pecuniary profit. The Secretary of State shall issue its
certificate that a copy of the articles of incorporation containing the required statement of fact
has been filed in his office which shall be sufficient to constitute the association a body corporate."
The language of this section makes it mandatory
that the Secretary issue a charter upon the filing of the
affidavit and the payment of fees, and gives no discretion whatsoever.
The plaintiffs admit that under 'Section 16-6-13, Utah
Code Annotated, 1953, which section is expressly repealed by the instant legislation, the following language is
used:
"The Secretary of State shall require proof
from any social club, recreation or athletic association, or kindred association incorporating under the provisions of this Chapter, that such club
or association is a bona fide club or association,
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the object of which is not for pecuniary profit;
that it is organized with actual participating members; and that it will not be used for permitting
gambling or any other violation of law or ordinance. If it is afterwards shown to the satisfaction of the secretary of state, after he shall have
held a hearing thereon, of which notice shall have
been given to such club or association, that any
such social club, recreational or athletic association, or kindred association, was actually organized for pecuniary profit, or that such association
or corporation was or is actually used for gambling or other purposes in violation of law or ordinance, the secretary of state shall revoke the
charter of such corporation."
With regard to such section, it is held by this court
in Citizens Club v. Welling, ______ U. ______ , 27 P (2) 23:
''Statute authorizing Secretary of State to
revoke the charters of clubs or associations used
for gambling or other unlawful acts held not unconstitutional as conferring judicial power upon
the Secretary of State,"
and further,
"The legislation at headnote ( 5), which provides for creation of corporations, may provide
that particular admissions or acts should operate
in their existence, and permit forfeiture declared
by an administrative officer, and to make these
provisions self-executing * * * the legislature
may provide for an administrative forfeiture as
well as for a judicial one."
Under the old Section 16-6-13, as construed by this
court in the case of Citizens Club v. Welling, supra, the
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revocation of the charter therein does not constitute the
use or execution of a judicial power, and Inerely operates
to provide, as intended by the legislature, for termination of an existence which was provided for by the same
legislature in Sections 16-6-1 through 12, inclusive, Utah
Code Annotated, 1953.
The present legislation goes considerably farther
than this. It provides for an automatic forfeiture of a
$5,000.00 bond upon revocation of the charter by the
Secretary of State, with no requirement that a court or
judicial body take evidence or find a violation of any
law. In fact, under the language of the statute, it is conceivable that a forfeiture of the $5,000.00 bond might be
had upon revocation of the charter for failure for two
years to pay the franchise tax or file a report. Should
the county attorney, chief of police, or any other official
of the State having to do with law enforcement, file an
affidavit with the Secretary of 'State alleging a violation, the Secretary could revoke the charter, automatically forfeiting the $5,000.00 bond into the genera:l fund
of the State of Utah, without a finding by a judicial body
of guilt or innocence of the alleged violation.

D·a.rling Apt. Co. v. Willard Springer, Jr., Liquor
Co1nm. (Dela. Sup. Ct., Oct. 28, 1941), 22 A(2) 397, 137
A.L.R. 803 : ·
"The cardinal principle to be observed by the
legislature in granting authority to administrative agencies to make rules and regulations having the effect of law is that there must be found
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in the law itself a reasonably clear formula by
which the grantee of the power must be governed.
(See R.C.L. "Const. Law," Sec. 179·; Am. Jur.
"Const. Law," Sec. 234) ."
See also Dederick v. Smith, 88 N.H. 63, 184 A. 595:
"Laws or ordinances by which the rights of
a citizen have been subjected to the unlimited
discretion of an officer, without any rule or provision of law to govern or control his action, are
uniformly held unconstitutional."
PoiNT

5.

H.B. 16 VIOLATES ARTICLE I, SECTION 18, UTAH
CONSTITUTION, IN THAT IT IMPAIRS THE OBLIGATION
OF CONTRACTS.

Article I, Section 18, Constitution of Utah:
"No bill of attainder, ex post facto law, or
law impairing the obligation of contracts shall be
passed."
Section 16-6-13.1 and subsections 10 and 14 impair
the obligation of contracts now and heretofore existing
between the plaintiffs individually and certain third parties.
The additional requirements set up by H.B. 16 further impair the contracts existing between the plaintiffs
individually and the State of Utah, which contracts arise
from the affidavits of organization filed by the indi-
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vidual plaintiffs and the charters is·sued by the State in
accordance with Sections 16-6-1, 16-6-2 and 16-6-3, Utah
Code Annotated, 1953.
The plaintiffs and all of them now have various
agreements with third parties, not members or connected with said clubs, for managership of the plaintiffs'
clubs, concessions for serving foods and beverages, and
. leases and rental agreements, and in some cases purchase
agreements for premises on which the clubs are operated,
which contracts will be impaired, to the damage of the
plaintiffs, under the requirements of H.B. 16.
The plaintiffs made affidavit for, and in each case
were issued, charters for lawful purposes under Title
16, Utah Code Annotated, 1953, and entered into presently existing contracts as set forth above in good faith
under such charter. Now subsections 10 and 14 of H.B.
16 have the effect of nullifying these pre-existing contracts where they do not comply with the terms of the
mandatory, ambiguous regulations contained in the legislation.
The State and the individual plaintiffs entered into
individual contracts forming the club entity of the individual plaintiffs, and the charter was issued climaxing
and evidencing such contracts. Now the legislation contained in H.B. 16 seeks to impair the obligation of the
contracts between the State and the clubs by additional
require1nents on the part of the clubs in order for them
to retain such contracts or charter.
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The United States Supreme Court held in the celf~
brated Dartmouth case as long ago as 1~19, D,artmouth
College v. Woodward, 4 Wheat. (U.S. 518), 4 L. ed. 929,
that the charter of a private corporation is a contract
and entitled to protection under the provisions of the
Constitution of the United States prohibiting the several
Sates from passing any law impairing the obligations of
contract.
Am. J ur., Vol. 12, page 3, section 399, et seq. :
"The prohibition against laws impairing the
obligation of contract applies to contracts of the
state as well as to the contracts of individuals."
Likewise, see Garey v. St. Joe Min. Co., 32 U. 497,
91 P. 369.

It is contended that the legislature cannot, without
the consent of the corporation or its members, alter or
amend the charter of the corporation unless such right
is reserved, and there is no reservation in the State of
Utah under Title 16, Utah Code Annotated, 1953, allowing amendment of corporate charters without permission.
The plaintiffs agree that the legislature may under
the police power make corporations and their members
subject to reasonable regulations for the benefit of the
public health, public morals, or public safety, but that
they may not do so by a discriminatory law applying
only to certain corporations, and requiring regulations
which to comply with require a mandatory amendment
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of the contract between the State and the corporation
without reservation of right in the State or permission
of the charter holders, either actual or implied.
Opinion of Justices, 25 N.H. 537, cited in Manchester
Press Club v. State Liquor Com., 200 .A. 407, 116 A.L.R.
1093 at page 1095:
"That the legislation may be of some public
benefit is not enough, under the state Constitution, to give it validity. In addition, it must not
impair or destroy private rights."
POINT

6.

H.B. 16 IS CONTRARY TO ARTICLE I, SECTION 9,
·CONSTITUTION OF UTAH, IN THAT IT PROVIDES FOR
AN EXCESSIVE AND UNREASONABLE FINE TO BE IMPOSED UPON A LIMITED GROUP .

.Article I, Section 9, Constitution of Utah:
"Excessive bail shall not be required; excessive fines shall not be imposed; nor shall cruel
and unusual punishments be inflicted. Persons
arrested or imprisoned shall not be treated with
unnecessary rigor."
H.B. 16 provides an arbitrary, excessive and unreasonable forfeiture in the nature of a penal fine
through means of automatic forfeiture to the State fund
of a $5,000.00 bond upon the contingency of acts for
which punishment and fine are set forth by the criminal
code of the 'State of Utah and by the Utah Liquor Control
.Act in amounts not exceeding $300.00.
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This $5,000.00 fine applies only to a limited group of
a special classification of citi~enry within the State, towit, non-profit corporations upon whose premises liquor
is either stored or consumer, and is over and above those
punishments provided elsewhere in our laws and applying to the rest of the entities in State, both personal ·and
corporate, for violations of a like nature.
CONCLUSION
So, the plaintiffs ·submit that the entire act should be
declared unconstitutional if the court should find that
there is more than one subject contained in both heading and body of the legislation. In any event, if two subjects are found in the body and not the heading, those
portions containing the second subject should be declared unconstitutional.
The act is unconstitutional because it is discriminatory. This act has attempted to grant special privilege
to a certain class of people, that is to say, members of
clubs with certain qualifications. This act would give
to that class of people the right or privilege to have
liquor by the drink and deny it to the vast majority of
citizens. Carrying this a bit farther, it even grants special privilege to a class, and then denies it to a portion
of that class, that is, those clubs that are unable to post
a $5,000.00 bond.
Then, as discussed in Point 3, the act sets out general, nebulous regulations for the club to follow. There
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is no guidance other than the words, "reasonable,"
"strict," and "consistent," and, of course, those portions
of the act are void for vagueness, uncertainty and incapability of enforcement.
This act attemps to transfer to the Sooretary of
State judicial power, and attempts to give him the right
to sit as a judge and pass judgment and forfeit bonds,
without any finding by any judicial tribunal as to the
guilt or innocence of any alleged violation.
'~rhe

act also impairs the obligation of contract, forbidding any club to contract out their catering or any
other portion of the club's activities, and also prohibits
them from leasing property for less than a year. The
legislation further impairs the contracts between the
individual clubs and the State, requiring new and additional consideration for maintaining those contracts, in
the nature of $5,000.00 penal bond, filing certain documents, and forbidding certain contractual capacity granted with the charter.
Plaintiffs therefore ask this court to make the temporary injunction against the Secretary of State perInanent.
Respectfully submitted,
SUMNER J. HATCH
RAY S. McCAR'l,Y
.Atto'rn.eys for Plaiilntiffs

201 Boston Building
Salt Lake City, Utah
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